Legal review of Ilısu (Hasankeyf) Dam and evacuated villages

A- Introduction

I believe there should be a debate regarding the data in the Impact Assessment Report regarding the Ilısu dam and Hydroelectric power station compiled by the DSI [State Water Concern] and the way the problem of evacuated-burnt villages was set out. This report, while set forth as the government view, approached the question of the evacuated/burnt villages in the area of the project virtually as if this was a normal event. Let alone the fact that this report did not go into how this problem would be resolved, the property rights of the people concerned were also ignored and this fact was virtually presented as a successful outcome for the authorities. 

On examination of the structure of the report the following topics are investigated under the heading of Bio-physical environment: climate and hydrology geology, underground resources, flora, fauna, water supply and quality; while under the heading Social environment the following topics are examined: cultural heritage and archaeology, other uses of agriculture and soil, population, administration, public health, while topics such as bio-physical impact, social impact and environmental impact are looked at under the heading Impact assessment. 

We will not refer to a majority of the topics listed above, bearing in mind the technical characteristics of the report and our sphere of expertise. 

We shall make evaluations regarding the topics listed under the heading Social impact, i.e. re-settlement of population, units of settlement to be affected, number of persons affected, number of persons who could make an application to take advantage of compulsory purchase or right of re-settlement. 

In compiling this evaluation we shall endeavour to set out the problems of evacuated villages in the region as a whole and the Ilısu dam and Hydroelectric power station in particular, the property problems of people living in this area and the victims of cadastral and compulsory purchase activities. 

B- Village burning and evacuation measures, causes and results

The problem of villages-units of settlement evacuated and burned as a result of the 15-year environment of conflict continues to be topical and is continuing to create a large group of injured parties. In this context democratic mass organisations have been unable to be a power to resolve the problems of millions of people or even to identify the problems and submit plans to resolve these problems in concert with national or international bodies. It will be appropriate to look at the historical reasons and make a brief assessment of the current position in order to illustrate the seriousness of the situation.

1- Village Evacuation Measures – Southeast (Region under State of Emergency) – Causes and results: Due to Turkey being situated in the Middle East there are many ethnic groups, and people of different religions and sects. Since its foundation, that is since 1923, the military-bureaucratic edifice governing the country has promoted a long term  comprehensive, widespread “TURKIFICATION” campaign as part of efforts to create a homogenous nation in the country. This campaign has continued without letting up until the present day. As a result of this many ethnic group and religious minorities were either assimilated (Bosnians, Adjarian Georgians etc) or were forced to leave the country (Greeks of Asia Minor, Armenians, Yezidis etc). However, despite these efforts at forced assimilation the Kurdish ethnic group/people, who constitute a large population in the country and resident in the south east of the country, have put up great resistance, rebelling against the central government on many occasions. In a report published by the Turkish General Staff the number of Kurdish rebellions was given as 28. The armed conflict launched by the Kurdistan Workers’ Party (PKK) in 1984 was called the 29th rebellion by many in the media and others. 

The armed clashes that began in the border regions of the Southeast gradually began to spread throughout the whole of the region and even into area of the Mediterranean and Black Sea region close to areas of Kurdish population. This spread from 1990 onwards led to the conflict being described as a “low-intensity war”. As a result of these clashes more than 30,000 people died according to official figures. 

With the broadening of the clashes and their development towards a mass structure resulted in a change in the strategy of preventing clashes with traditional gendarme forces, replacing this with an all out campaign of counter attack to prevent incidents. The normal administrative structure was abolished in a large part of the region and a State of Emergency Region established. This Regional Governate is itself an unlawful structure, binding 23 provincial administrations to itself against the clashes. Its powers, in additions to those invested in it at its inception, were increased by Decrees with the Force of Law. One of these decrees, no. 435, authorised the evacuation of villages. Within this framework central governments concentrated on two forms of activity from 1990 onwards, believing that operations against the PKK forces would not be successful. These were:

a) the rapid arming of the local people residing in a scattered way in the region as village guards under the Temporary Village Guard system to be used against the PKK

b) the speedy evacuation and burning of villages, hamlets and single isolated houses whose inhabitants did not become village guards

It was thus calculated that without the necessary support base amongst the people the PKK militants would not be able to shelter in the area and would be annihilated in operations. These are the fundamental underlying reasons for the evacuation and burning of around 3,500 villages and hamlets in this part of the country. Villages began to be evacuated in 1990 in line with the above strategy. Approximately 3-4 million people were forcibly displaced from the region. Hardly any villages or hamlets without village guards remained in the region. Impartial sources that may be consulted in this regard are reports of the Human Rights Association IHD and Human Rights Foundation. Both organisations are independent NGOs. 

The incidents of evacuation/burning of villages began in 1990, reached a peak in 1993-94-95 and still continue in a reduced way. Villages whose inhabitants were suspected of assisting PKK members were evacuated or burnt in line with the decision of Gendarme post commanders or village guards without any reason being given. This evacuation and burning was carried out without any rules and with no compensation being paid, villages and hamlets that, in the phrase of the armed forces and village guards were “not pro-government”, were evacuated. 

When in 1994/95 these incidents reached such dimensions that they were impossible to conceal the authorities had to admit their existence, claiming they were being perpetrated by PKK members. However, independent sources, people in the region and injured parties have insistently pointed out that this number of villages have been evacuated and burnt by the security forces and village guards. 

A reply by the Interior Minister to a question in parliament in 1995 gave the following totals of evacuated and burned villages by province:

Province                                             Evacuated                                    Displaced

                                             Village                     Hamlet           Household      Population

Batman                                    37                             54                     1,880             13,839

Bingöl                                    150                           194                     7,151             44,540

Bitlis                                        76                             95                     2,878             21,896

Diyarbakır                              115                           196                    7,580             43,420

Elazığ                                         8                               6                       531               3,522

Hakkari                                     38                             93                   2,736              21,713

Mardin                                    184                             58                   6,772              38,200

Muş                                           30                             65                   2,177              16,100

Siirt                                           86                             82                   4,624              31,437

Şırnak                                       96                            110                  7,686               45,184

Tunceli                                    154                           657                   4,437              22,407

Van                                              8                             64                   1,141               8,643

Total:                                       982                        1,674                 49,593           310,921

The above data is that announced by the Interior Minister and covers up to 1995. Village evacuation/burning has continued after that time. The most recent reports of the Human Rights Foundation of Turkey indicate the number of villages and hamlets as at least 3,500. A report by the IHD has given a figure of 3,246. 

According to research carried out by the Migration Research Commission of the Turkish Parliament 2,663 units of settlement have been evacuated. All these reports and documents are sufficient to clearly demonstrate that a systematic, conscious, centralised administrative practice of village evacuation/burning was carried out by the government in the Southeast of Turkey. 

2- Measures of Village Evacuation/Burning – Domestic Legal Situation

Article 125 of the Turkish Constitution states: “Recourse to judicial review shall be open against all actions and acts of the administration…… the administration shall be liable to compensate for damages resulting from its actions and acts.” This provision covers administrative responsibility.

Additionally, there is also a provision regarding criminal responsibility. Article 369 of the Turkish Penal Code contains the following provisions: “Whoever sets afire and partly or completely burns buildings or other structures, harvested or standing crops or grains …. , shall be punished by heavy imprisonment from 3 to 6 years.” Articles 370 and 371 contain similar provisions. Article 516 also contains a provision envisaging prison sentences of 1 to 3 years for those who damage property. Although this is the legal position in the event of the person committing the act being a public official the implementation of the laws becomes almost impossible.

First and foremost in order for public servants to be put on trial for committing these offences the obstructive provisions of the Law on Trial of Public Servants of 4 February 1329 [1913] has to be overcome, which is almost impossible. In order for a prosecutor to initiate a prosecution the superior of the public servant has to give permission. This permission is called “May be taken to court”. Without this permission a court or prosecutor cannot carry out an investigation. (Article 4 of Law on Trial of Public Servants) In order to prove the non-functioning of this legal situation it is necessary to look at the structure of the law. The person granting permission and the person who is to be tried work in the same public institution. In the previous process provincial and district administrative councils made the decision as to whether a public servant should be tried. Again, public servants made the decision. Just as none of these officials were jurists they also did not have the guarantee of a judge. It is obviously impossible that these persons would give permission for the trial of soldiers and village guards who were party in an environment of conflict in which thousands of people died. 

In addition to this one of the powers given to the Regional Governor is that of evacuating villages. Article 8 of Decree with the Force of Law no. 430 of 16 December 1990 states: “No criminal, financial or legal responsibility may be claimed regarding the actions of any Regional Governor or provincial governor within the boundaries of the State of Emergency Region. No application may be made to an legal authority for this purpose.” Consequently, Regional or provincial governors ordering the evacuation or burning of villages within the boundaries of the State of Emergency Region are not legally responsible. On most occasions there is no need for this as authorities do not feel the need to even examine complaints regarding public servants. All those who have been Regional Governor have denied evacuating any villages. In the region where 3,500 villages have been evacuated/burnt not one state official has been tried. Despite it being stated in the report of the Migration Research Commission of the Turkish Parliament that 80 units of settlement had been completely or partially evacuated the people concerned have not been able to bring a case to court despite all their efforts. In this regard the testimony of former Regional Governor Doğan Hatipoğlu to the Commission is instructive. He said that “There was generally a lack of co-ordination between authorities, we would usually be informed that a village was being evacuated at the time or shortly after when informed by the villagers of mayor, no one addressed the questions of who was doing the emptying or why.” 

Although this is the case an insufficient amount of research has been carried out in this field. It has yet to be established exactly how many villages, hamlets and single dwellings have been evacuated, how many people have been displaced, to which parts of the country they moved or what problems they faced. Of course there are reasons for this but none of these should be deemed a sufficient excuse. 

C- Villages evacuated and burnt within the area of the Ilısu Dam and Hydroelectric Power Station Project and legal problems

1- The number of burnt and evacuated villages and units of settlements within the area of the project

The Ilısu Dam and Hydroelectric Power Station Project affects the provinces of Batman, Siirt, Şırnak, Diyarbakır and Mardin. It should not be forgotten that Mardin, Siirt and Şırnak in particular were the centre of the 15-year conflict. Consequently, it is a fact that most of the villages in the area have been evacuated. In the report it is stated that 50 of 82 entirely affected units of settlement were evacuated and burnt while 38 of 101 partially affected units of settlement were evacuated. Thus 88 of 183 units of settlement that will be affected by the project have been evacuated/burnt. Although there is no exact data it is apparent that there are more evacuated units of settlement that will be affected by the project. According to unconfirmed data this figure is around 105.

Again, according to the report, the number of displaced persons from the area of the project is 15,581. Of these, it is said that 8,600 have benefited from compulsory purchase or the right of resettlement. We also wonder how these figures were reached and what they are based on. How was a figure reached regarding how many people lived in previously evacuated and burnt villages? It is stated that the 1997 census was used as a basis. However, at the time of this census these villages had already been evacuated or burnt and the inhabitants had moved to provincial capitals, the Çukurova region or to the larger cities of Turkey. No census officers even went to any of these villages. Even if they had gone there would have been no one to count. There is consequently a need for an explanation. Whatever the figure is does not affect the fundamental problem, which is that of the violation of property rights.

2- The situation of property owners and those living in the units of settlement evacuated/burnt within the area of the project

Firstly, in most of the areas within the scope of the project, with the exception of Bismil district, no cadastral [survey] work has been carried out. Consequently, it is not known how much agricultural land and orchards will be affected by the project. The figures given in the report are far from accurate. Cadastral work is continuing and has not begun in many areas. The implementation of the project without determining the property rights of those who have been displaced will lead to irreparable losses and violations of human rights. Even if we accept the figures given in the report an answer is needed to the question of what will happen to the property rights in the 88 units of settlement evacuated and burnt. In order to find an answer to this question it is necessary to examine the Cadastral Law of 21.06.1987, Law no. 3402. Let us look at the law article by article. Article 2 contains the provision: “places within the provincial and district boundaries shall constitute the cadastral areas of that province”. Article 3 contains the provision: “A cadastral team shall consist of at least two technicians, the neighbourhood or village mayor and three experts……  In villages at least 6 persons shall be selected by the village association within 15 days…. In the event of this not being done or the selected persons not being competent the local authority shall appoint the same number of persons.” In this situation it will therefore not be possible to establish a cadastral team in the evacuated and burnt units of settlement or to determine property rights there. When it is considered that most of these areas will soon be submerged it is obvious that thousands of people will suffer a violation of rights. The provision whereby the local authority can appoint experts would lead to even more severe violations. Due to there being no inhabitants left only village guards will be able to be experts. Bearing in mind the tribal/feudal character of the region and political family/tribal animosity of village guards this will lead to thousands of losses of rights and subsequent legal disputes. This will lead to serious consequences, disputes and blood feuds. 

Article 4 of Cadastral Law makes provision for the study area, declaration and objections: “Every village in the cadastral area shall constitute the cadastral study area. The cadastral director shall announce at least 15 days before the study begins with the usual means in the district centre, study area and neighbouring village and municipality…. Boundaries determined by cadastral technicians may be challenged within 7 days. The cadastral director shall examine this objection and make a decision in 7 days. An objection may be made to this decision at the cadastral court within 7 days, and the final decision shall be made within 15 days.”

It is obvious that work carried out on this basis would lead to more rights violations. It is unclear how the inhabitants of evacuated villages would be informed within 7 days. Without resolving these problems work would only create more problems. 

Article 7 of the same law make provision for the restriction of real estate and the determining of land ownership etc. In this article documents and the statements of other persons shall be utilised in the determining of property owners. It is therefore debatable what will happen to the rights of thousands of citizens who are no longer in their villages.

Article 11 makes provision for the proclamation of the results of the cadastral survey: “The cadastral director shall arrange and hang the lists of the surveys in the mayor’s office and the directorate. Appeals shall be made within 30 days. Complainants may open a case in the cadastral court within 30 days.” How will people who have moved to other parts of Turkey see, hear or be able to lodge objections? When these provisions are considered along with those of articles 13 and 14 it will become clear how serious the outcome will be. While article 13 covers the rules for determining the owners of real estate article 14 deals with establishing the ownership of land where there are no title deeds. When it is considered that most of the fields, orchards and vineyards in the area do not have title deeds the gravity of the situation will be understood. Article 14 states: “Ownership of land between 10 and 25 acres without title deed shall be ascertained with documents proving active use of the land for 20 years, or through expert or witness statements and the land registered in that person’s name.”

When the situation of land in the villages – the figure given is 88 – is compared to article 14 the following points emerge: most of the land is unregistered. It would be impossible to find the witnesses, experts and local mayor in the evacuated villages during the survey work. In this situation experts to be appointed by the authorities would almost certainly be village guards, as there is no one else left in the area. Won’t they make declarations on their own behalf or in the name of relatives? Experience demonstrates that one of the most characteristic aspects of survey work is for experts to make false declarations in order to benefit the family or tribe. In this situation how will recourse be created for the displaced inhabitants of these places? They will not even be able to go to the survey work, for security or other reasons, or they will be prevented from doing so by the village guards.

If this project is implemented under these conditions it will be tantamount to handing the opportunity of land ownership on a plate to the gangs of village guards that have exploited the region for years. If the project is definitely to go ahead then the state of emergency legislation and the village guard system based on it should be abrogated. The return, if only temporary, of the inhabitants and their safety should be secured for the survey work. Otherwise, any work conducted will only mean the loss of rights for thousands of people, blood feuds and, most importantly, the enrichment of village guards. 

Conclusion: The implementation of the project at this stage would, apart from the various disadvantages of the project, lead to adverse situations as regards the burnt/evacuated units of settlement. It is apparent that this would result in citizens losing rights and village guards making unjust property gains. Therefore:

a) The Region under State of Emergency and the village guard system based on it should be abolished immediately

b) The safe return of inhabitants to the evacuated sites should be guaranteed

c) After an accurate, detailed cadastral survey is undertaken and the real property owners ascertained the feasibility of the project should be reviewed.

Believing no one with human feelings will say yes to the project at this stage.

Lawyer Mahmut Vefa

General Secretary of Diyarbakır Bar Association          

